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which needs no construction," Reek's Appeal, 78 Pa. 432. The intent of the 
testator is to be deduced from the language of the will taken as a whole. The 
inquiry is not necessarily limited to a consideration of the particular devises 
but includes the whole instrument." Miller's Appeal, 113 Pa. 459. For sim- 
ilar decisions see: Vandiver v. Vandiver, 115 Ala. 328; Gregory v. Welch, 90 
Ark. 152 ; In re Hite, 155 Cal. 436 ; Russell v. Hartley, 83 Conn. 654 ; Wagner 
v. Wagner, 244 111. 101, 18 Ann. Cas. 490; Fenstermaker v. Holman, 158 Ind. 
71, 62 N. E. 699; Mohn v. Mohn, 148 la. 288; Bradshaw v. Williams, 140 Ky. 
160, 130 S. W. 985 ; Lydon v. Campbell, 204 Mass. 580, 134 Am. St. Rep. 702 ; 
Hardenbergh v. Ray, 151 U. S. 112; and cases cited in note following Grace v. 
Perry, 7 Ann. Cas. 949. The decision in the principal case violates the rule 
laid down in these cases. It also violates the corollary rule that an estate of 
inheritance of real estate may be reduced to a lesser estate if the subsequent 
language of the instrument unequivocally shows that such was the intention 
of the testator. Sheets Estate, 52 Pa. "257; Snyder's Appeal, 95 Pa. 174; 
Good v. Fichthom, 144 Pa. 287, 22 Atl. 1032; Shower's Estate, 211 Pa. 297; 
and cases cited in the note following Mclsaac v. Beaton, 3 Ann. Cas. 612. In 
view of these cases it is evident that the decision is contrary to authority in 
the state where it was rendered, contrary to the general weight of authority, 
and contrary to a doctrine Which is founded in sound reason and common 
sense. It is conceded that the rule of Shelley's Case, a rule springing from 
the incidents of feudal tenure, is a rule of law — a rule of property. Trum- 
bull v. Trumbull, 149 Mass. 200. And it is true that among earlier decisions 
it has been held that it is not competent for the testator to prevent the legal 
consequences of its application by any declaration, no matter how plain, of. a 
contrary intention. Doebler's Appeal, 64 Pa. 9. It is also true that the doc- 
trine upheld by such decisions is as vicious as it is antiquated. 

Wills — Mental Capacity. — In a will contest the court instructed the jury 
that the law requires a testator to be of sound and disposing mind and mem- 
ory, and that by soundness is meant that the mind should be in such vigor 
and power and its faculties be in such working order that testator compre- 
hends the nature and effect of his will. Held, the instruction was mislead- 
ing as causing the jury to believe that a more active mind was required to 
execute a will than the law contemplates. Brainard v. Brainard, (111. 1913), 
103 N. E. 45- 

'This case falls under what is probably the most difficult and uncertain 
subject in the whole range of the law of wills, and it is interesting because 
it adds one more to an innumerable list of cases which are almost as unlike 
as they are numerous. There is no formula in which judges are bound to 
charge upon the degree of mental capacity requisite to make a will. Lawrence 
v. Steele, 66 N. C. 584. The test of capacity now generally adopted requires 
that the testator have strength and clearness of 'mind and memory sufficient 
to know in general, without prompting, the nature and extent of the proper- 
ty of which he is about to dispose, the nature of the act which he is about to 
perform, and the names and identity of the persons who are the proper ob- 
jects of his bounty, and his relation towards them. Converse v. Converse, 
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21 Vt. 168, 52 Am. Dec. 58; Kinne v. Kinne, 9 Conn. 102, 21 Am. Dec. 732; 
Campbell v. Carnahan, (Ark.) 13 S. W. 1098; Thompson v. Ish, 99 Mo. 160; 
Lee's Will, 46 N. J. Eq. 193; Durham v. Smith, 120 Ind. 463; Spratt v. Spratt, 
76 Mich. 384; Hudson v. Hughan, 56 Kan. 152; Schmidt v. Schmidt, 47 Minn. 
451 ; O'Brien v. Spalding, 102 Ga. 490; Nicewander v. Nicewander, 151 111. 156. 
In some jurisdictions a rule is stated to the effect that mental capacity con- 
sists in having a mind sound enough to know and understand the business 
in which one is engaged while making a will. Sturdevanfs Appeal, 71 Conn. 
392; Steele v. Helm, 2 Marv. (Del.) 237. This rule, however, is practically 
the same as the first stated. Since it is left to the discretion of the court in 
each case as to just what language shall be employed to convey this rule to 
the jury, the reason for the diversity in expressions used is obvious. In the 
principal case it seems that the use of the words "vigor and power" in ex- 
pressing the rule would, as the upper court holds, have a tendency to cause 
the jury to apply a more rigorous test of mental capacity than the law re- 
quires. 



